IN THE INCOME TAX APPELLATE TRIBUNAL
HYDERABAD ‘A’ BENCH, HYDERABAD.

BEFORE SHRI LILET KUMAR, JUDICIAL MEMBER AND
SHRI L. P. SAHU, ACCOUNTANT MEMBER

ITA No.1305/Hyd /2019
(Assessment Year : 2013-14)

M/s. Gowri Gopal Hospitals Pvt. Ltd.,
Hyderabad.
PAN AACCS9035Q ... Appellant.

Vs.

Asst. Commissioner of Income Tax,
Circle 2(2), Hyderabad. ... Respondent.

Appellant By : Shri K.K. Gupta, C.A.
Respondent By : Shri T. Sunil Goutam. (D.R.)

Date of Hearing : 25.04.2022.
Date of Pronouncement : 27.04.2022.

ORDER
Per Shri Laliet Kumar, J.M. :

This assessee’s appeal for Asst. Year 2013-14 arises from
the order of Commissioner of Income Tax (Appeals)-9,

Hyderabad dt.29.07.2019.

2. The grounds raised by the learned A.R. in the present

appeal is as under :
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“l. The appellant company has complied with the
requirements u/s.68 of providing the identity /
genuineness and creditworthiness of the applicants in
respect of share application money. The onus cast on the

appellant u/s.68 was discharged by the appellant.

2. On the above and other grounds that may arise during
the appeal, the appellant requests for an order deleting

the addition made in the assessment order.”

3. The learned AR for the assessee has submitted that
the assessee company during the Asst. Year 2013-14 has
received share application money for Rs.70 lakhs from

various persons. The details of applicants are as under :

S.No. Name of the party Amount Rs.
1. K Praveen Kumar 500000
2. K Lakshmi 500000
3. M Sasikala 1000000
4. K Srinivasulu 500000
S. K Surendra Kumar 500000
6. G Siva Nagamani 500000
7. Praneeth Gopal 500000
8. Srikanth 1500000
0. Anitha Srikanth 1500000

Total : 70,00,000
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4. It was the case of the assessee that during the
assessment proceedings the assessee had provided the
information as called for by the Assessing Officer namely
applicant’s PAN Number, confirmation letter, share
application form, copies of the cheques, etc. The assessee
had received share application money through banking
channel and therefore the assessee was able to show the
identity, genuineness and credit worthiness of the share
application money. It was also submitted that the assessee
had established all necessary requirements u/s.68 of the
Income Tax Act, 1961 (in short “the Act”) and the A.O. was
not justified in making the addition u/s.68 of the Act. In
fact the assessee had also submitted that all the shares
were not allotted to the applicants and there were refunds
also and the same was confirmed by the share applicants.
The details of such refunds were provided at pages 11 to 21

of the paper book.

4.1 Aggrieved by the order of A.O., the assessee had filed

an appeal before the learned CIT(Appeals). The
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CIT(Appeals) confirmed the order of the Assessing Officer
and vide para 5.2 he dismissed the appeal of the assessee

as under :

“6.2 On 10.04.2019, Sri K.K. Gupta, admitted that
subsequently, share application money has been
returned to the share applicants, however, no evidence
was filed. The A.O. has observed that share capital has
been increased, then how this money has been returned
back without buy back of the shares. The initial stand
taken before the A.O. is totally incorrect, that paid up
capital is increased to Rs.3,381,60,000, even in the
ground of appeal same plea has been taken, this is the
basic reason why alleged share holders did not turned
up even during the remand proceedings, and even in
rejoinder no reply has been given on merit. This is an
admittance that share capital was not genuine. On facts
it has been established that credits were not genuine,
merely entry by cheque is not conclusive even the
explanation given has been established as incorrect.
Therefore, this ground of appeal is dismissed.”

4.2 Feeling aggrieved by the order of CIT(A), the assessee

is in appeal before us for the grounds stated herein above.

5. The learned AR had filed the written submission as

under :
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“ The position in law after the dismissal of series of SLPs by the Supreme Court on
11th January 2008 is that the onus cast upon the assessee company is discharged
upon disclosure of the names and particulars of the shareholders. It is for the Dept.
to conduct its own enquiry thereafter and additions if any may be made in the hands
of the shareholders.

The honourable Delhi High Court in the case of 'CIT vs. Value Capital Services Ltd.
"in its judgment dated 25.04.2008 whilst rejecting the appeal of the Cl1~ held that,
even if the applicant does not have the means to make the investment, the investment
made by the applicant actually emanated from the coffers of the assessee so as to
enable it to be treated as the undisclosed income of the assessee, if it has to be treated
as its undisclosed income.

The honourable Supreme Court of India in the case of C1T- Vs-Lovely Exports Pvt
Ltd., it was held that the source of the sources need not be explained by the assessee
company, as below:

" ..... Can the amount of share money be regarded as undisclosed income under s. 68
of IT Act, 1961 ?

We find no merit in this Special Leave Petition for the simple reason that if the share
application money is received by the assessee company from alleged bogus
shareholders, whose names are given to the AD, then the Department is free to
proceed to reopen their individual assessments in accordance with law. Hence, we
find no infirmity with the impugned judgment. Subject to the above, Special Leave
Petition is dismissed ..... "

The honourable Madras High Court, in the case of M/s Lalitha Jewellery Mart
Pvt. Ltd. Vs. Deputy Commissioner of Income tax and Another, U20171399 ITR 425
(Mad)-( Madras High Court), held that:

" 42. On the other hand, the legal principle enunciated by the Supreme Court, as
noticed supra by us, is that so long as the proof and identity of the investor and the
payment received from him is through a doubtless channel like that of a banking
channel, the receipt in the ands of the assessee towards share capital or share
premium does not change its colour. The money so invested in the assessee company
would still be the money available and belonging to the investors. The consistent
principle followed is that the investors sources and credit worthiness cannot be
explained by the assessee. If the department has a doubt about the genuineness of the
investors capacity, it is open to it to proceed against those investors. Without taking
such a course of action, the Assessing Officer and the Tribunal are proceeding on
conjectures that the assessee has, in fact, ploughed back the money. The very
approach of the Assessing Officer and the Tribunal are completely opposed to settled
legal principles enunciated and they have arrived at conclusions contrary to the legal
principles on the subject....”
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The honourable ITAT, Hyderabad, A-Bench, in the case of KLR Industries Ltd.,
Hyderabad Vs. DCIT, CC2(l), has held that the Assessee has to establish identity and
genuineness of the depositor.

The honourable Co-ordinate bench, in the case of Brilliant Biopharma Ltd. Vs.
DCIT, Circle-1(3), Hyd, (ITANo. 1791/Hyd/2017 & SA No.168/Hyd/2019, Asst Year:

2011-12) accepted the position that no 'addition’ is called for when confirmations of
the depositors/ applicants (showing the identity and genuineness) were filed.

The honourable Co-ordinate bench, in the case of Brilliant Industries Pvt Ltd-Vs-
DCIT; Circle-1(2),llyd, (ITA No. 912/1lyd/2017, Asst Year: 2012-13) accepted the
position that no ‘addition’ is called for when confirmations of the depositors /
applicants (showing the identity and genuineness) were filed.

Copies of order are filed herewith for ready reference.

Now it is a settled law, relating to the Deposits/Share Application Money, that the
assessee (who has accepted the share application money/deposits) if furnishes Name,
PAN and address of the Depositors/Share Applicants, it is to be considered as
genuine. Since, the share application money has been accepted through banking
channel and the assessee has furnished the Name, PAN and Address of the share
applicants/depositors the transactions are to be considered as genuine. The source
of the source need not be explained by the assessee. The assessing officer may refer
to the jurisdictional assessing officer of the Depositor/Share Applicant.

In view of the above facts and information and as per above rulings and legal
position, the addition of 'Share Application Money' under section 68 is not correct
and justified, the assessee request you to pass order to delete the additions made to
the total income in the assessment order.”

6. Per contra, the learned Departmental Representative
had drawn our attention to the Hon’ble Apex Court decision
in the case of NRA Iron and Steel (P) Ltd. Vs. Pr. CIT

(Central) (2020) 117 taxmann.com 752 (SC).
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7. We have heard the rival contentions and perused the
material available on record. The A.O. in paragraphs 4.2 to

4.4 has recorded the findings as under :

“4.2 However the assessee did not furnish any evidence
in support of source of the above share capital. Hence the
assessee was given another opportunity vide order sheet
entry dtd.14.01.2016 to furnish confirmation letter, bank
account statements and Return of Income of share capital
investors on or before 22.01.2016. However the assessee
failed to furnish the same within the prescribed date.
Subsequently on 4.2.2016 the assessee’s AR Sri K. Surya
Bhagavan appeared and furnished confirmation of balance
and share application forms. However the assessee did not
furnish any evidence to prove the genuineness of the
transactions and identity and creditworthiness of the above
mentioned persons. Hence the AR was asked vide order
sheet entry dtd.4.2.2016 to show cause as to why
Rs.70,00,000/- being the increase in paid up share capital
should not be treated as income of the assessee u/s.68 of
the I.T. Act. In response to the same the assessee's AR vide
letter dtd.5.2.2016 submitted as follows :

“ In respect of Share Application Money all the receipts are
through cheques / banking channel and the applicants are
identifiable and their PANs are furnished.

Your kind attention is drawn to the decision of honourable
ITAT (Hyderabad-A Bench) in the case of KLR Industries
Ltd., Hyderabad Vs. DCIT, Central Circle 2(1), Hyderabad.”

4.3 The submission of the assessee was considered and
found to be not acceptable for the following facts and
reasons :
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i. Inspite of the repeated opportunities given as explained
above, the assessee has failed to produce any material
evidence to prove the identity and creditworthiness of the
above persons and genuineness of the share capital
transactions. The assessee failed to furnish even the PAN
No.s (only few furnished), income tax details, Return of
Income and bank account statement of the above
mentioned persons. Thus the assessee has failed to
discharge the onus cast on it u/s.68 of the Act to prove the
nature and source of Rs.70,00,000/-. The mere fact that
the as. Received the money through Banking Channel, does
not make athe transaction genuine. The genuineness
should be supported by material evidence.

ii. The case law relied upon by the assessee was perused
and the facts involved in the said case were found to be
different from that of the instant case. For instance, in the
case of KLR Industries Ltd. Vs. DCIT, the assessee
furnished all details viz. name, address, PAN and Income
Tax particulars of the share applicants. Further, inthat
case share applicants filed affidavits mentioning their
source to invest in M/s. KLR Industries Ltd. Whereas in the
instant case, the assessee did not even furnish
confirmation from the share capital investors about the
source of investment. Further, Asst. Year involved in the
decision of ITAT relied upon by the assessee is prior to
insertion of proviso 1 to section 68 of the Act. Hence, the
decision of ITAT in the case of M/s. KLR Industries Vs. DCIT
is not applicable to the facts of the assessee's case.
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Identity og the ghare applicants.

Tie assessee mersly produced copy of Balance confirmation letter which is sent 10
shie alleged share capifal investors by the ussessee and mturn signed by investor. Seanned

copy of ene of the Balance confirmation leuers furnished by the assessee'is reproduced

helow for resdy relereiice.

Frones . 256488, 266883, DEYB07, 289808,

GIN No. UBS110TCIMBSPTC 08030 Gl 80438331458, 234300850358
Emengency Numoer @ 285808

- GOWRI GOPAL HOSPITALS PVT.LTD,,

4587, Budhawarapets KURNOOL ~318 D02 FAX - 08846255288

REF: GGH/ACCIS/2012-13 ! .
To P e

Mrs. M. Sasixala,

Dear Sir;
Sabr Confirmstion of balance as on 31.68.2013,

L

s # " ‘;
Our books of accounty shiowing credic balsace of Rs. 10,00, 000/ { Yer Lacs ondvh as
share apblication arnaunt on your rame 35 07 3L.08.2013. in this regird, We Feguest
you to confirm the bslance,

“Thanking you,
Yours faltadully, ' . .
For M/s.Gowri Gops| Hospitais Pvz.id, ¥ M sahtieefa
(,,“
t v
Authorked Sf,gnaic;w

From the above, it is evident that the confirmmation doss not comtain. even basic
detaile viz date of lstter, addréss and PAN of Share applicant ezc. Further, the alleged share
applicani has mercly signed the letter given by the assesses but did not confirm/state
the share applications also docs nol contain basic information

anything, a,rmiarh’
Branned copy of one of such share

vizdate, PAN and address of share applicant.
application is reproduced for resdy reference.
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SHARE APPLICATION FORM

tfor Private Circulation only)

Ta

The Board of Diractors,

Mis.Cowrl Gapal Hospitals Pyt Lid.,
Regd.off: C-4, Industrial Estate,
Sanath Nagar, Hyderabad-800026.

Dear Sir, :

Sub: Bquity share application

| Ae here by apply to you for allolment fo me/us of 100000 Equity shares of
Rs. 10/~ R -
pariwith & premium of . 1AV gre encloging the remittance of Rs. 10,00,000/3
(Rupees Ten Lakhs anly} by cheque bearing No. 456642, dated-  ~~ 20-12s
2042 in favour of M/s.Gowrl Gopa! Hospitals Pyt Lid., Kumnaol, 1AVe hereby
agree to accept the equity sharas which may be aliotted o mafus.

IWe undertake that 1We wil sign aff such other documents and do all such otheq
acts, if any, necessary on mylour part ic enable mefus to ba registered as tha
holder{s) of the equity shares which may be ailoited to me /us. /We authorize
you to plage myfour name on the Register of Members of the company as
holcar(s) of the Equity Shares thal may be so allotfted and 10 register myfour
addressies) as given Daiow,

iWWe confirm that | amiWe are inuian Nationais iesident n india ang amiVe a

=0t applying for the equity shares as nominees of any parsons resident ebroad ¢
any foreign nationals.

Name in full & Agdress Surnams T . AgelYesrs

M. BASIKALA ;

Jstupation  Slatus Sian
- ' Individuai

Sgther'sf -usband’s Neme

FaniGir N@.{sneome‘i‘ax} Circle/Ward ¢
_ istrdct . KURNOOL,

?:'.“ F& . S,oi;i_&»:s"&.

Jate, 29-12-2012 Signature
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From the above. if is evident that ihe sssessse failed 1w prove the identity and
creditworthiness of the share applicanis.
tv.  Creditworthiness:

The assessec failed to furnish incume tax assessment particulars and lncome Tax
Return vopies of the share applicants. As mentioned above, the spurce of share apphcants
to invest in assessee company is not given. Even dewmils of sources of income and Bank
accoumt statemente of share applicants were not produced by the assessee. In the absence
any confirmation and material evidence, the creditworthiness of the share applicants have
net been proved.

v Genuineness of the transaction: |

The assesses did not furnish even Form-2 Return of Allotment, which it has to
file before RoC to prove thal the shares have been aliotied o the persons mentioned in
Tabie-1. The Banl account of alleged share appiicants was not produced. In the absence
form-2 and Bank account statement of share applicants. genuineness of transaction has

not been proved,

In view of the {ucts and discussion, it is evident beyvond doubt that the assessee has
failed 1o discharge its onus of proving the identity & creditworthiness of the share applicant
and gemuineness of the rransacuons.
wi: Further Provisic 1 to S.68 of the Act mandates as follows:

“provided that where the assesses is ¢ companynot being o company in which the
er’. consists of share

pubhc ure substantely interestad) and the sum

apolication money, share capital, share premium or any such amouni by whatever

name called, any explanation offered by such assesses-company shall be deemed

1o be nat satisfactory, uniess:

(a) The persuns, being & resident in whose rame such credit s recorded in the
buoks of sueh company also 3ffers ga explanativn =howt the nature and source
of such. sum so oredited and

i Such explarnation Um opiion af the Asszssing Officer aforesaid has been
Found to be satisfaciory.”

From the above {1 i& clear that w.ot Share application mouey/Share Capital the
explanation offered by the assessee shall be deemed 1o be not setisfactory unless the Share
applicantsias. per Table-}) alss offers an explanativn abeut the nature and source of
Rs, 70,00,000/ -

In the asse
explanaiion bu

case oot only

slleged shers ay anzs failed 1o offer satisfactory
iviess are also not proved.  Further the

genuineness of the transuetion is alss vt proved

agteriity

LUEISNOeE,

4.4, In-view of the above facts and disc
abour the nabore wrd souree thereon of Ra

uigsions, the explanaiion offersd by the assessee
4,080,000/~ are oo satisfactory in the opinion
of the mzd&migne(i Hence Re.70.00,000/- is charged tu tax as the income of the assessee
for AY.2013-14

However, before the learned CIT(A) it was submitted by the
assessee that the assessee had returned the money received

from the share applicants.
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7.1 However the Ld. CIT(A) has not accepted this

contention of the assessee, as mentioned by the Ld. CIT(A)
in paragraph 5.2 of his order. It is also the case of the
assessee that at that time, the necessary evidences /
documents were not produced before the Ld. CIT(A) and

therefore there was no factual determination by the

concerned authorities.

7.2 Now our attention was drawn to page 11 of the paper
book where the details of return of application money was

mentioned. The details furnished by the assessee are as

under :

SNo Name of the party Address PAN Amount Paid | Cheque No. | Cheque Date | Bank Details
SBH,Kurnool

R A e G3-48, Chidambar R0 | ACPK6851H 500000 | 234655 10-06-2014|A/C No.
B S/o K.Mallikarjun Rao > 52081846383
Lt SBH.Kurnool

o [(Lakshmi H.No. 63-48, Chidambar Rao | g1y py 96731 5,00,000 234657 10-06-2014]A/C No.
W/o K.Praveen Kumar Street, Kumnool - 1 i R
52081846383
- SBH.Kurnool

B v PlotNo 401, Roya Towers, | rpyse6ik | 1000.000 | 234656 10-06-2014\A/C No.
v WA il 52081846383
K.Srinivasulu SBH,Kurnool

4 |SIOK China Venkata  [pros 13222 Roval Towers: | AAYPK9069A 5.00,000 234653|  10-06-2014|A/C No.
Swamy | 52081846383
o - SBH,Kurnool

5 'S‘S“lf‘]‘v‘:;‘li”rm‘: 5 or @348 Chidambar R0 | ASOPK3725G 5,00,000 234654]  10-06-2014|A/C No.
/015, MalIkaun.Ra0 : 52081846383
& Siva Nasamani H.No. 22-6-30, Maruti SBH.Kurnool

6 Vv:/ S bbER Residency, Balaji Nagar, Kurool{ BDEPG7629F 5.00,000 234652 10-06-2014{A/C No.
0 Subba Rao 6. 52081846383
N SBI Colony, Near St.Joseph AGMPM3897R SBH,Kurnool

7 g;alﬁh, Goral Degree College, Sunkesula AN 500,000 94801 17-04-2013|A/C No.
0 Jatyan Lopa Road, Kurnool-1. Kalyan Gopal) 52081846383
230235, Srinath Building SER, K|

8 |PR Srinath e il Bangalope.s3 | ALSPS900ZK | 15,00,062 266912 31-08-2014|A/C No.
P —— 52081846383
2301235, Srinath Building SBH, Kool

9 |Vani Srinath S o Cincle. Bangalowes3 | ALSPS900IL 15,00,062 266913|  31-08-2014|A/C No.
H  Bangalore- 52081846383

TOTAL 70,00,124
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7.3 Admittedly, the above said documents shows refund of
entire share application money which was neither examined
by the A.O. nor by the learned CIT(A), as the fresh
document was filed before us along with appeal. In our
considered opinion these fresh document/evidence showing
the return of the shared application money to the respective
applicants are essential to be examined by the lower
authorities and factual finding is required to be given. In
view of the above we admit document now filed before us
and remand back the matter to the file of the lower

authority.

7.4 This is a new fact to be verified by the lower authorities
and based on the outcome of the examination, a view has
to be taken as per the provisions of section 68 of the Act.
As the assessee had allegedly returned back the share
application money in subsequent year which, as per the
case of the assessee was accepted by the revenue in the
subsequent assessment years and no additions were made

thereof.
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7.5 In the light of the above discussion, we deem it
appropriate to remit the matter back to the file of learned
CIT(A) with a direction to verify the details from assessment
record for the A.Ys 2013-14, 2014-15 & 2015-16 to find
whether Rs.70,00,124 was returned back by the assessee
and what was the treatment given by the share applicants
in their respective return of income at the time of filing the
share application, allotment of shares if any and at the time
of receipt of alleged refund amount from the assessee. The
same exercises is also required to be carried out in the in
the hands of assessee also. Needless to say that if the
learned CIT(A) comes to the conclusion that the assessee
before us has returned the application money then an
appropriate order shall be passed in accordance with law.
While doing so, if the learned CIT(A) decided to examine the
transaction, then the assessee shall co-operate and file the
necessary documents including income tax returns filed,
balance sheet, bank account etc. of these persons for a year

prior to the receipt of the share application.
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8. In the result, the appeal of the assessee is allowed for

statistical purposes.

Order pronounced in the open court on 27th April, 2022.

Sd/- Sd/-
(L.P. SAHU) (LALIET KUMAR)
Accountant Member Judicial Member

Hyderabad, Dt.27.04.2022.

* Reddy gp
Copy to :

—_

M/s. Gowri Gopal Hospitals Pvt. Ltd., B Block, 8t Floor,
IT Towers, AC Guards, Masab Tank, Hyderabad-500 004
ACIT, Circle 2(2), Hyderabad.

Addl. CIT, Range-2, Hyderabad.

CIT(Appeals)-9 / CIT(A)-2 Hyderabad.

DR, ITAT, Hyderabad.

Guard File.

SR R

By Order
Sr. Pvt. Secretary, ITAT, Hyderabad.



